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STATEMENT OF THE CASE
Nature Of The Case
Frederick Allen Hileman appeals from the judgment entered upon the jury
verdicts finding him guilty of three counts of lewd conduct and two counts of
sexual abuse of a child. Hileman contends the district court erred in allowing the
admission of I.R.E. 404(b) evidence.

Statement Of Facts And Course Of Proceedings
A grand jury indicted Hileman on three counts of lewd conduct and two
counts of sexual abuse of a child under the age of 16 based on Hileman's
unlawful sexual contact with five different victims. (R., pp.9-11.) Prior to trial, the
state filed a notice of its intent to introduce evidence "which may be considered
to come within the purview of I.R.E. 404(b)." (R., pp.64-66.) That evidence was
various

statements

Hileman

made

to

law

enforcement

regarding

his

inappropriate attraction to young females and his admission that he tried to have
intercourse with his sister, had manual-to-genital and oral-genital contact with his
sister, and had rubbed his penis on his cousin's vagina. (R., pp.64-65.) At the
hearing on the motion, the state withdrew its request with respect to Hileman's
admissions regarding his sexual interactions with his sister and cousin and only
pursued admission of Hileman's statements about his inappropriate thoughts,
asserting Hileman's statements were relevant to show "intent, knowledge,
opportunity, motive, and/or [to] rebut any claim of this being some type of

1

accidental touching that occurred with any of these girls." (Hrg. Tr. 1 , p.32, L.1 p.33, L.4.) Hileman objected, arguing that, although his intent was relevant, the
statements did not relate to his intent "with the actual alleged victims" and, as
such, the statement were "more propensity." (Hrg. Tr., p.33, Ls.9-25.) The court
granted the state's motion, concluding Hileman's statements were relevant to
prove intent. (Tr., p.37, L.25 - p.38, L.13.)
The case proceeded to trial and the jury found Hileman guilty of all five
counts alleged. (R., p.155-159.) The court imposed concurrent unified 12-year
sentences with five years fixed for each count. (R., pp.166-169.) Hileman filed a
timely notice of appeal. (R., pp.171-174.)

1

There are two transcripts included in the record on appeal - a transcript that
includes various hearings and the trial transcript. The state will refer to the
former as "Hrg. Tr." and the latter as "Trial Tr."
2

ISSUE
Hileman states the issues on appeal as:
Did the district court err by admitting improper 404(b) evidence
against Mr. Hileman?
(Appellant's Brief, p.7.)

The state rephrases the issue on appeal as:
Has Hileman failed to show error in the district court's I.RE. 404(b) ruling?

3

ARGUMENT
Hileman Has Failed To Show Error In The District Court's I.RE. 404(b) Ruling
A.

Introduction
Hileman challenges the district court's ruling allowing admission of certain

statements made by Hileman regarding his general sexual attraction to young
females. Hileman claims admission of such evidence was erroneous, arguing its
probative value "was entirely dependent upon its tendency to demonstrate [his]
propensity to engage in such behavior." (Appellant's Brief, p.8.) Hileman also
argues the probative value of the evidence "was substantially outweighed by the
danger of unfair prejudice."

(Appellant's Brief, p.8.)

Both of Hileman's

arguments fail. The district court correctly concluded the evidence was relevant.
With respect to Hileman's claim of unfair prejudice, he did not object to the
admission of the evidence on this basis; even if such an objection was
preserved, Hileman has failed to show the evidence should have been excluded
under I.RE. 403. Further, even if Hileman can meet his burden of showing error,
any error is harmless.

B.

Standard Of Review
Rulings under I.RE. 404(b) are reviewed under a bifurcated standard:

whether the evidence is admissible for a purpose other than propensity is given
free review while the determination of whether the probative value of the
evidence is substantially outweighed by its potential for unfair prejudice is
reviewed for an abuse of discretion. State v. Grist, 147 Idaho 49, 51, 205 P.3d
1185, 1187 (2009).
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C.

Hileman Has Failed To Show Error In The District Court's I.RE. 404(b)
Ruling
1.

Hileman's Statements Regarding His Attraction To Young Females
Were Relevant To Show Intent

To be admissible, evidence must be relevant. I.RE. 401, 402. Evidence
that tends to prove the existence of a fact of consequence in the case, and has
any tendency to make the existence of that fact more probable than it would be
without the evidence is relevant. State v. Hocker, 115 Idaho 544, 547, 768 P.2d
807, 810 (Ct. App. 1989).
When interviewed by law enforcement regarding the allegations of
unlawful sexual contact, Hileman told Detective Sean Stace "he didn't trust his
judgment" around girls and "that for sometime [sic] he had done his best to keep
his distance from girls." (Trial Tr., p.211, L.25 - p.212, L.6.) When Detective
Stace asked Hileman "what kind of scenarios," Hileman "talked about wrestling,
that he had had thoughts about possibly grabbing breasts because that was an
issue for him but, because of that, he keep[s] his distance and tries to stay out of
those scenarios." (Trial Tr., p.212, Ls.7-11.)
On appeal, Hileman argues that the district court erred by admitting the
proffered evidence, specifically challenging Detective Stace's testimony about
his statements.

(Appellant's Brief, pp.11-12.)

Hileman claims that, because

there was no evidence that he "was referring to any of the alleged victims in this
case when he discussed the inappropriate thoughts he had had earlier," his
statements "only demonstrate[ ] intent with regard to the current charges if the
fact that [he] had inappropriate thoughts in the past meant that he had
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inappropriate thoughts with regard to the alleged victims in this case."
(Appellant's Brief, p.12.) Hileman is incorrect.
Hileman's comments to Detective Stace were made in the context of
being interviewed about the allegations from the victims in this case.

That

Hileman's statements may also relate to other "scenarios" that he claims he tried
to avoid does not make them less relevant to his intent when he engaged in
unlawful sexual contact with the five victims here. In order to prove the charges
alleged in the Indictment, the state was required to prove Hileman had the
requisite sexual intent. (See R, pp.140-144 (elements instructions).) Hileman's
stated sexual predilections are clearly probative of his intent. The district court
correctly concluded as much.
Hileman's complaint on appeal - that the statements were inadmissible
propensity evidence - depends on application of the prohibition set forth in I.RE.
404(b).

Although the state sought a ruling under I.RE. 404(b), noting the

statements "may be considered to come within the purview" of that rule,
Hileman's statements should not be subject to an analysis under that rule
because his statements do not qualify as crimes, wrongs or acts.
"Evidence of other crimes, wrongs, or acts is not admissible to prove a
defendant's criminal propensity. However, such evidence may be admissible for
a purpose other than that prohibited by I.RE. 404(b)." State v. Truman, 150
Idaho 714,249 P.3d 1169 (Ct. App. 2011) (citations omitted). Thus, in order to
come within the purview of I.RE. 404(b), the evidence at issue must constitute a
crime, wrong or act. In State v. Whitaker, 152 Idaho 945, 948, 277 P.3d 392,

6

404 (Ct. App. 2012), the Court considered the words "wrongs" and "acts" as used
in I.RE. 404(b). The Court noted that "wrongs" could "broadly include any sort of
conduct that is likely to reflect adversely on the person in the eyes of the jury
even though it has not been forbidden by the positive law."
citation omitted).

1st (quotations

and

As for the word "act," the Court stated it is "also subject to

multiple interpretations," which could "include any conduct, good or bad, that
tended to show the character of the person involved."
396 (citation omitted).

1st at

949, 277 P.3d at

Even under Whitaker's broad reading of "wrongs" and

"acts," there is still a requirement that the evidence at issue involve conduct.
"Inappropriate thoughts" are not conduct. As such, the evidence about which
Hileman complains is not subject to analysis under I.RE. 404(b).

See, !Uh,

State v. Smith, 135 Idaho 712, 722, 23 P.3d 786, 796 (Ct. App. 2001) (testimony
about defendant's "preference for older, heavy-set women and his infatuation
with [the victim] was not in itself evidence of a crime, wrong or act of [defendant]
to prove he acted in conformity therewith")
Even if this Court concludes I.RE. 404(b) is the appropriate framework for
reviewing the admission of Hileman's statements, the district court's admission of
those statements survives scrutiny.

Under I.RE. 404(b), evidence of prior

wrongs or acts may be admitted to prove motive, opportunity, intent, preparation,
plan, knowledge, identity, or absence of mistake or accident. I.R.E. 404(b); State
v. Phillips, 123 Idaho 178, 845 P.2d 1211 (1993); State v. Gauna, 117 Idaho 83,
87, 785 P.2d 647, 651 (Ct. App. 1989). As long as the evidence is relevant to
prove some issue other than the defendant's character and its probative value
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for the proper purpose is not substantially outweighed by the probability of unfair
prejudice, it is not error to admit it. State v. Cross, 132 Idaho 667, 670, 978 P.2d
227, 230 (1999). The second prong of this test only excludes evidence if the
danger of unfair prejudice substantially outweighs its probative value. State v.
Sheahan, 139 Idaho 267, 275-76, 77 P.3d 956, 964-65 (2003). For the reasons
already noted, Hileman's statements were admissible to show his intent, which is
a permissible purpose under I.R.E. 404(b).
Whether viewed under the general relevance standard or I.R.E. 404(b),
Hileman has failed to show the district court erred in admitting his statements.

2.

Hileman's I.R.E. 403 Argument Is Not Preserved; Even If
Considered, The Probative Value Of The Challenged Evidence
Was Not Substantially Outweighed By The Danger Of Unfair
Prejudice

Pursuant to I.R.E. 403, relevant evidence may be excluded if, in the
district court's discretion, the danger of unfair prejudice -- which is the tendency
to suggest a decision on an improper basis -- substantially outweighs the
probative value of the evidence. State v. Ruiz, 150 Idaho 469, 471, 248 P.3d
720, 722 (201 O); State v. Floyd, 125 Idaho 651, 654, 873 P.2d 905, 907 (Ct.
App. 1994); State v. Nichols, 124 Idaho 651, 656, 862 P.2d 343, 348 (Ct. App.
1993). As previously explained by the Idaho Supreme Court:
Under the rule, the evidence is only excluded if the probative value
is substantially outweighed by the danger of unfair prejudice. The
rule suggests a strong preference for admissibility of relevant
evidence.
State v. Martin, 118 Idaho 334, 340 n.3, 796 P.2d 1007, 1013 n.3 (1990)
(emphasis in original).
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Rule 403 does not offer protection against evidence that is merely
prejudicial in the sense of being detrimental to a party's case.

See State v.

Leavitt, 116 Idaho 285,290, 775 P.2d 599,604 (1989) ("Certainly that evidence
was prejudicial to the defendant, however, almost all evidence in a criminal trial
is demonstrably admitted to prove the case of the state, and thus results in
prejudice to a defendant."). Rather, the rule protects only against evidence that
is unfairly prejudicial, that is, evidence that tends to suggest a decision on an
improper basis. Floyd, 125 Idaho at 654, 873 P.2d at 908.
Hileman claims the admission of his statements "was highly prejudicial as
it did nothing more than to demonstrate that [he] was a person of bad character."
(Appellant's Brief, p.14.)

This claim fails for two reasons.

First, it is not

preserved because Hileman did not object to the evidence based upon unfair
prejudice; he only objected to the evidence on the grounds that it was "more
propensity."

(Hrg. Tr., p.33, Ls.24-25.)

Hileman, therefore, waived any

argument that the evidence was inadmissible under I.RE. 403. See, ~ . State
v. Carlson, 134 Idaho 389, 398, 3 P.3d 67, 76 (Ct. App. 2000) (declining to
address defendant's I.RE. 403 argument on appeal because he failed to object
on that basis during trial).
Second, even if the issue was preserved, contrary to Hileman's claim, his
statements did "more than" demonstrate Hileman's character given that they
were admitted in order to show his intent.

Evidence of Hileman's intent, while

certainly prejudicial, is not unfairly prejudicial and did not suggest decision on an
improper basis. Hileman's claim to the contrary, even if considered, is without
merit.
Hileman has failed to show error in the admission of his statements that
were relevant to his intent.
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D.

Even If This Court Concludes Hileman Has Met His Burden Of Showing
Evidentiary Error, Any Such Error Is Harmless
Idaho Criminal Rule 52 provides that "[a]ny error, defect, irregularity or

variance which does not affect substantial rights shall be disregarded." I.C.R.
52. "The inquiry is whether, beyond a reasonable doubt, a rational jury would
have convicted [the defendant] even without the admission of the challenged
evidence." State v. Johnson, 148 Idaho 664, 669, 227 P.3d 918, 923 (2010)
(citing Chapman v. California, 386 U.S. 18, 24 (1967); Neder v. United States,
527 U.S. 1, 18 (1999)); see also State v. Perry, 150 Idaho 209, 227, 245 P.3d
961, 979 (2010).
Even if the district court erred in permitting the introduction of Hileman's
statements, such error is harmless. All five of Hileman's victims testified at trial
regarding the abuse Hileman perpetrated on them. (Trial Tr., pp.254-259 (J.P.
testified about incident where Hileman held her hands above her head, tickled
her "bottom" and told her not to tell; pp.273-277 (S.G. testified that when she
stayed at Hileman's one night after babysitting, she woke up and Hileman was
"spooning her" and touched her genitals); pp.292-296 (J.E. testified that Hileman
was rubbing her feet and legs, followed her when she tried to avoid him, and
ultimately touched her butt); pp.307-308 (K.H. testified Hileman would touch her
breasts and instructing her not to tell anyone); pp.318-320 (K.E. testified that she
asked Hileman to buy her alcohol and he said he would if she would show him
her "boobs"). Not only that, the state introduced evidence that Hileman admitted
touching J.E. and J.P., and it was Hileman himself who disclosed two of the
victims, S.G. and K.H., who were otherwise unknown to law enforcement. (Trial
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Tr., p.212, L.18 - p.214, L.13, p.222, L.13 - p.226, L.4; Exhibit 3.) K.H.'s mother
also testified that Hileman called her and admitted touching K.H.

(Trial Tr.,

p.330, L.22 - p.331, L.5.)
Given the evidence presented, which included Hileman's admissions to
the conduct alleged in the Indictment, this Court can conclude any error in the
admission of the I.R.E. 404(b) evidence was harmless.

CONCLUSION
The state respectfully requests that this Court affirm the judgment entered
upon the jury verdicts finding Hileman guilty of lewd conduct and sexual abuse.
DATED this 18th day of April 2014.

JESSIC M. LORELLO
Deput ttorney General
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that I have this 18th day of April 2014, served a true
and correct copy of the attached BRIEF OF RESPONDENT by causing a copy
addressed to:
JUSTIN M. CURTIS
DEPUTY STATE AP PELLATE PUBLIC DEFENDER
to be placed in The State Appellate Public Defender's basket located in the
Idaho Supreme Court Clerk's office.

JESq1IC M. LORELLO
Depu
ttorney General
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